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MEMORANDUM 
 

 

TO: Dr. Lynn Silver, Senior Advisor 

Public Health Institute 

FILE NO: 11343.0002 

FROM: Michael G. Colantuono, Esq. 

Aleks R. Giragosian, Esq. 

DATE: November 6, 2020 

RE: Analysis of West Hollywood’s Exemption of Medical Cannabis from Its 

Proposed Ordinance Prohibiting Smoking in Multifamily Residences 

INTRODUCTION AND SUMMARY OF CONCLUSION 

As you asked, we write to opine whether cities and counties may enforce “no 

smoking” regulations against marijuana smoking. West Hollywood’s City Attorney 

concluded that “Should the City Council determine that a prohibition on smoking in 

multi-family dwelling units is warranted from a policy perspective, the ordinance could 

be drafted with an exemption for medical cannabis patients to smoke medical cannabis 

in their units.” We respectfully disagree. The Control, Regulate and Tax Adult of Use of 

Marijuana Act of 2016 (“AUMA”) provides otherwise, as detailed below.  While a city 

may allow cannabis to be consumed other than by smoking in compliance with the 

AUMA, it cannot exempt cannabis from a smoking ban. 

ANALYSIS 

Cities and counties may regulate smoking in multifamily residences by virtue of 

the police power article XI, section 7 of the California Constitution confers. (City of 

Riverside v. Inland Empire Patients Health & Wellness Center, Inc. (2013) 56 Cal.4th 729, 764 

[“Unless exercised in clear conflict with general law, a city’s or county’s inherent, 

constitutionally recognized power to determine the appropriate use of land within its 

borders allows it to define nuisances for local purposes, and to seek abatement of such 
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nuisances”].) The City of West Hollywood is contemplating adopting an ordinance 

prohibiting smoking of tobacco and cannabis in multifamily residences. Section 

7.10.090(d) of the proposed ordinance exempts “smoking cannabis for medical purposes, 

provided the patient has a valid doctor’s recommendation, or a state-issued California 

Medical Marijuana Identification Card.” 

AUMA prohibits cannabis smoking where tobacco smoking is prohibited, without 

exception. That statutes makes it lawful to “Smoke or ingest cannabis or cannabis 

products.” (Health & Saf. Code, § 11362.1, subd. (a)(4).) It is not lawful, however, to 

“Smoke cannabis or cannabis products in a location where smoking tobacco is 

prohibited.” (Health & Saf. Code, § 11362.3, subd. (a)(2).) AUMA also states, “This article 

does not authorize a qualified patient or person with an identification card to engage in 

the smoking of medical cannabis under any of the following circumstances: (a) In a place 

where smoking is prohibited by law.” (Health & Saf. Code, § 11362.79, subd. (a).) 

AUMA preempts local laws to the extent they conflict with it. (Granny Purps, Inc. 

v. County of Santa Cruz (2020) 53 Cal.App.5th 1, 8 [“A valid local ordinance restricting the 

number of marijuana plants that can be cultivated does not change the status of medical 

marijuana under state criminal law (nor could it, as any attempt to do so would be 

preempted”].) Here, exempting smoking cannabis for medical purposes conflicts with the 

AUMA because the law states that smoking cannabis is prohibited anywhere that 

smoking tobacco is prohibited, even for medical cannabis users. (Health & Saf. Code, 

§ 11362.79, subd. (a).) 

West Hollywood’s City Attorney states AUMA “is a limit on the behavior of the 

medical cannabis patients, and is not a limit on the City’s police power to determine 

where smoking of tobacco or cannabis may be allowed.” Indeed, the AUMA does not 

preempt the entire field of cannabis regulation. (Bus. & Prof. Code, § 26200, subdivision 

(a)(2) [“This division shall not be interpreted to supersede or limit existing local authority 

for law enforcement activity, enforcement of local zoning requirements or local 

ordinances, or enforcement of local license, permit, or other authorization 

requirements”]; Granny Purps, Inc. v. County of Santa Cruz, supra, 53 Cal.App.5th at p. 8 
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[“Local land use regulation is clearly allowed under the state marijuana laws, whereas 

other regulation of medical marijuana risks state preemption”]; Urgent Care Medical 

Services v. City of Pasadena (2018) 21 Cal.App.5th 1086, 1092 [“State law permitting 

medicinal marijuana use and distribution does not preempt ‘the authority of California 

cities and counties, under their traditional land use and police powers, to allow, restrict, 

limit, or entirely exclude facilities that distribute medical marijuana, and to enforce such 

policies by nuisance actions’”].) 

However, while the City has the authority “to determine where smoking of 

tobacco or cannabis may be allowed,” where it prohibits smoking tobacco, state law 

prohibits smoking cannabis. AUMA contemplates only one exception for “smoking, 

vaporizing, and ingesting of cannabis or cannabis products on the premises of a  cannabis 

retailers or microbusinesses licensed under this division … .” (Bus. & Prof. Code, § 26200, 

subdivision (g).) AUMA does not exempt residential buildings. Under the legal doctrine 

of expression unius est exclusion alterius, “the expression of certain things in a statute 

necessarily involves exclusion of other things not expressed,” suggesting that the 

Legislature’s exclusion was intentional. (Dyna-Med, Inc. v. Fair Employment & Housing 

Com. (1987) 43 Cal.3d 1379, 1391, fn. 14.) 

 AUMA defines to “smoke” to mean: 

 to inhale, exhale, burn, or carry any lighted or heated device or pipe, or any 

other lighted or heated cannabis or cannabis product intended for 

inhalation, whether natural or synthetic, in any manner or in any form. 

‘Smoke’ includes the use of an electronic smoking device that creates an 

aerosol or vapor, in any manner or in any form, or the use of any oral 

smoking device for the purpose of circumventing the prohibition of 

smoking in a place. 

(Health & Saf. Code, § 11362.3, subd. (b)(2).) While AUMA restricts where one may 

smoke cannabis, it is silent as to other forms of consumption, such as ingestible edibles 

and applying tinctures and creams. Alternatives to smoking are lawful and do not conflict 

with State law. (Big Creek Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1161 
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[there is no contradiction of state law when it is reasonably possible to comply with both 

the state and local laws]; Pridnoff v. Balokovich (1951) 36 Cal.2d 788, 797–798 [“It is a well-

recognized canon of interpretation that, where a legislative enactment is susceptible of 

two constructions, one consistent and the other inconsistent with the provisions of the 

constitution, such enactment should be so construed as to make it harmonious with the 

constitution and comport with the legitimate powers of the legislature”].)  

CONCLUSION 

Thus, we conclude California cities and counties may not exempt cannabis from 

prohibitions of smoking in multifamily residences, but may allow cannabis to be 

consumed there by means other than smoking.  

 

If you would like more information regarding the issues discussed in this memo, 

please do not hesitate to contact Michael Colantuono at (530) 432-7359 or 

MColantuono@chwlaw.us, or Aleks Giragosian at (213) 542-5734 or 

AGiragosian@chwlaw.us. Thank you for the opportunity to assist. 

 

 


